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By Craig D. Robins

One of the most controversial issues
our bankruptcy bar is talking about is
whether a Chapter 7 trustee may force
a short sale.

Here’s the scenario. A typical
homeowner seeks Chapter 7 relief
while in foreclosure with a home that
is very much underwater. In years
past, the debtor would sail through the
case, receive a discharge, and be able
to continue residing in the home until
the lender conducts a sale or the
debtor is able to obtain a modification.
The trustee would not have thought
twice about doing anything with the
house.

Recently, however, some creative
Chapter 7 trustees in other jurisdic-
tions have effectively turned the
Bankruptcy Court into an expedited
foreclosure court. To do so, they
approach the mortgagee and offer to
get it title to the property much faster
than they could have obtained it if
they plodded ahead with the state
court foreclosure proceeding. In
return, the trustee merely asks for a
“carve-out” — a sum of money, per-
haps $15,000 to $25,000 — that the
trustee can not only use to pay a dis-
tribution to unsecured creditors, but

also pay himself a commis-
sion and legal fees.

Of course, the problem
here is that this essentially
requires kicking the debtor
out of his house without
receiving anything, a debtor
who thought his home would
be totally safe because there
is no equity in it. Over the
past year or two, some aggressive
trustees in the Eastern District of New
York have sought to pursue this
maneuver causing a panic among con-
sumer bankruptcy practitioners.

However, it seems that most of our
judges are unwilling to permit trustees
to do so, unless the trustee can sell the
property and pay the debtor the full
value of the homestead exemption.

This is an issue that has been
addressed to varying degrees at sever-
al of our CLE’s, and most recently at
seminar on Sept. 6, 2018 featuring
national bankruptcy celebrity, Bill
Rochelle, Editor at Large for the
American Bankruptcy Institute. Also
speaking were Central Islip
Bankruptcy Judge Alan S. Trust, and
practitioners Adam P. Wofse and
Matthew V. Spero.

Mr. Rochelle noted that some juris-
dictions permit trustees to scheme with

the mortgagee to sell a home
out from underneath a debtor
without paying the homestead
exemption in full, even when
there is little or no equity in
the property above the
secured debt. Yet, other juris-
dictions are steadfast against
this practice.

Mr. Rochelle mentioned
that there may soon be a split of author-
ity among circuits which could propel
the issue to the Supreme Court. In
Brown v. Ellmannn (In re Brown), 851
F.3d 619 (6th Cir. 2017), the Sixth
Circuit, in permitting the trustee to con-
duct the short sale, determined that the
debtor was not entitled to claim any
homestead exemption under Michigan
law because there was no equity in the
property.

Meanwhile, in the Tenth Circuit, in
the case of Jubber v. Bird (In re Bird),
577 B.R. 365 (B.A.P. 10th Cir. 2017),
the court refused to permit the trustee
to conduct a short sale as doing so
would only generate fees at the
debtor’s expense. In that case, the
debtor would have received nothing
for his homestead exemption, while
the trustee and broker together would
have gotten more than $60,000, while
unsecured creditors would have only

recovered $10,000.
Thus, Mr. Rochelle pointed out,

unless the Supreme Court takes up the
issue, individuals in the Sixth Circuit,
as well as perhaps other jurisdictions,
risk losing their homes to aggressive
trustees pursuing such short sales. In
our jurisdiction, however, we have no
case law, but it appears that our judges
will require debtors to receive the net
sales proceeds in short sales up to the
value of their homestead exemptions,
effectively preventing trustees from
entering such short sales. It also
appears that some of our judges at
least do not feel it is appropriate for
the Bankruptcy Court to become a
fast-track foreclosure court, when that
is not what bankruptcy is about.

Note: Craig D. Robins, a regular
columnist, is a Long Island bankrupt-
cy lawyer who has represented thou-
sands of consumer and business
clients during the past 33 years. He
has offices in Melville, Coram, and
Valley Stream. He can be reached at
CraigR@CraigRobinsLaw.com or by
calling (516) 496-0800. Please visit
his Bankruptcy Website: www.Bank-
ruptcyCanHelp.com and his Bank-
ruptcy Blog: www.LongIslandBank-
ruptcyBlog.com.
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By David Mansfield

The purpose of this article is to
advise the members of our organiza-
tion of the upcoming annual Vehicle
& Traffic Law Update to be held at the
home of the Association that is cur-
rently scheduled for November 1, at 5
p.m. This promises to be a lively ses-
sion with wide ranging coverage for
the beginner as well as the advanced
practitioner. There will be a discus-
sion of the latest developments in the
Vehicle & Traffic Law and the prac-
tice before the Suffolk County Traffic
and Parking Violations Agency.

The discussion regarding the
Suffolk County Traffic and Parking
Violations Agency will include gener-
al plea bargaining policies and trial
practice. The issues that will be on the
table will be the suspensions pending
prosecution under Vehicle & Traffic
Law §510(3)(a) and post-conviction
suspensions under §510(3)(d) as they
relate to the rules and regulations
which govern the issuance of restrict-
ed use licenses for post-conviction
suspensions under 15 NYCRR
§135.8(7). The discussion will include
what the practitioner should do to

advocate for their client in
these situations.

There is an art and a science
in interviewing a prospective
client for any matter at the
Suffolk County Traffic and
Parking Violations Agency
which will be discussed in
detail at our meeting. The
defense lawyer must do a
complete and thorough investigation in
order to properly satisfy the client’s
expectations and to be able to set an
appropriate fee.

The first basic inquiry is whether
the case is on for trial or conference.
This basic inquiry will prevent a
lawyer from being blindsided and
being informed on that morning that
the case is on for trial or a default con-
viction has already been entered. The
defense lawyer should request a copy
of conference or trial notice and all
other relevant document. A simple
request for an adjournment on the date
of trial that your office has just been
retained usually will not be granted.

Conference dates have far greater
flexibility for counsel to appear and
adjourn. And trial dates are treated as
dates certain and are far more difficult

to adjourn. The practitioner is
advised to arrive at the
appointed hour to avoid a
default conviction.

If your client calls you with
an 8 p.m. court date for a
Thursday that means the case
is on for a trial date. If the
client is uncertain whether the
case was set for trial, ask if

they have a blue or white notice. A
blue notice is certification that the case
has been set for trial.

At the November seminar there will
be a discussion of the Department of
Motor Vehicles administrative hear-
ings as a result of convictions for 11-
point speeding incidents and what is
involved in representing your client.
The first requirement is to advise your
client in addition to any action that the
Traffic Agency may take, that they are
subject to a mandatory hearing at the
Department of Motor Vehicles
Division of Safety and Business
Hearings 15 NYCRR Part §131.4(e).

There will be a review of the
Department of Motor Vehicles “three
strikes regulations a year and a half
after the issuance of the landmark deci-
sion upholding the authority of the

Department of Motor Vehicles to make
sweeping changes regarding driver
licenses by regulation rather than legis-
lation. Acevedo v. New York State
Department of Motor Vehicles, 29 N.Y.
3d 202, 54 N.Y.S. 3d 614 (2017).

The administrative appeals process
starts with the denial letter issued by
the Department of Motor Vehicles.
The first question is the date of the
denial letter. Your client is afforded 60
days from the date of the denial letter
from which to file an appeal under
unusual, extenuating and compelling
circumstances with the Driver
Improvement Bureau or a direct
appeal to the Appeals Board on other
grounds.

The Appeals Board will not consid-
er unusual, extenuating and com-
pelling circumstances unless first sub-
mitted on appeal to the Driver
Improvement Bureau.

These are just some of the issues
that will be covered. I look for-
ward to your attendance and active
participation.

Note: David Mansfield practices in
Islandia and is a frequent contributor
to this publication.
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