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PRO BONO WARRIORS
We thank these generous and committed attorneys who accepted a pro bono case from the Pro
Bono Project at Nassau/Suffolk Law Services over the last few months!

MAY

JUNE

JULY

AUGUST

Leif Rubinstein and the Touro
Bankruptcy Clinic

Elaine Turley

Richard Artura

Jeffrey Adolph

Leif Rubinstein and the Touro
Bankruptcy Clinic

Christina Rosas

Lewis Silverman

Maria Scheuring

Elaine Turley

Mark Slavis

Leif Rubinstein and the Touro
Bankruptcy Clinic

Thomas Persichilli
Stephen Hellman
Vincent Cuocci
Richard Artura

If you would like to join this elite team of volunteers, calls us to find out how you can help.
Case acceptance is always voluntary. Thanks to the SCBA and Suffolk Academy of Law, you will receive
CLE credit and a voucher for a CLE course. Please contact Carolyn McQuade (631) 232-2400 ext. 3325.

CONSUMER BANKRUPTCY

The ‘Snapshot Rule’ Locks in the Homestead Exemption at the Time of Filing
By Craig D. Robins
Suppose a typical consumer who owns a
home seeks Chapter 7 bankruptcy relief but
wants to sell the home immediately after filing. Can the trustee argue that the debtor is
no longer entitled to utilize the homestead
exemption because the debtor does not intend to keep the home? This was the issue in
a First Circuit case that was just decided July
30, 2020. Rockwell v. Hull (In re Rockwell),
2020 WL 4556046 (1st Cir.).
We can easily envision this scenario popping up here on Long Island due to a confluence of two Covid-19 consequences — a
heightened real estate market caused by city
dwellers moving to the suburbs, combined
with a number of homeowners here who
have lost their jobs and can no longer afford
to keep their homes.
In the Rockwell case, Mr. Rockwell, a
debtor in Maine, filed for Chapter 13 relief.
Like New York, Maine has a homestead exemption. About a year after filing, the debtor decided he no longer wanted to retain
the house and he sought the Bankruptcy
Court’s permission to sell the property and

snapshot of the situation, leaving it
keep $47,500, being the amount
frozen in time) to determine if asof Maine’s homestead exemption.
sets are properly exempted from
He proposed to apply any additionthe bankruptcy estate. The Bankal proceeds to the Chapter 13 plan.
ruptcy Court ruled in favor of the
The court granted his request.
debtor agreeing that the “snapshot
After another year passed, the
rule” applied. The trustee appealed
debtor converted his Chapter 13
to the District Court, which afcase to one under Chapter 7. During
firmed the Bankruptcy Court’s dethe following month he moved and
Craig D. Robins
cision. The trustee then appealed to
he spent a good part of the money
from his homestead exemption on improve- the First Circuit, which also affirmed, holding that exemptions are analyzed on the date
ments to the property he moved into.
A few months later, Mr. Hull, the Chapter the debtor files for bankruptcy and that the
7 trustee, objected to the debtor’s use of the complete “snapshot rule” applies.
The Circuit Court first pointed out that
homestead exemption. The trustee argued that
the debtor was no longer using his exemption exemptions are determined at the time the
to protect his interest in a homestead because debtor files for bankruptcy, which maxim is
he had not reinvested the proceeds of the sale called the “snapshot rule.” When the snapas required by Maine law. According to the shot rule applies to an asset and the snapshot
trustee, any remaining funds that the debtor is “complete,” the asset will retain whatevhad should be turned over to the trustee.
er status (i.e., exempt or part of the estate)
The debtor argued that the Bankruptcy it had when the debtor filed for bankruptcy
Court should apply the “complete snapshot” and cannot be altered by circumstances that
rule, meaning that the court evaluates the change later.
The court observed that there was no disdebtor’s affairs on the day he files for bankruptcy relief without considering any devel- pute that the debtor was entitled to his homeopments after that date (as if someone took a stead exemption at the time he filed for bank-

ruptcy, nor was there any dispute that the
homestead exemption proceeds of $47,500
were protected immediately after selling the
home. The sole dispute was whether these
proceeds lost its protection when the debtor failed to reinvest it in another homestead
within six months as Maine law requires.
The court noted that the bankruptcy estate
does not begin anew when a debtor converts
from Chapter 13 to Chapter 7, and that the
homestead exemption was properly in place
on the date of filing. This led the court to then
conclude that the snapshot rule applied without exception. This result lines up with the
Bankruptcy Code’s priority of providing a
“fresh start” for debtors, the court stated.
The trustee argued that the snapshot rule
should not apply because the debtor converted chapters. However, the court found
that argument unavailing. The court stated, “As one bankruptcy court aptly put it:
‘a debtor is not required to maintain exempt
property in its exempt state indefinitely after
filing in order to avoid a retroactive loss of
the exemption.’”
(Continued on page 23)

FREEZE FRAME

Welcome to the world Isabella Morris, who was born on Aug. 31,
weighing 8 lb. 6 oz. SCBA member and frequent contributor Cory
Morris and Anna Caputo could not be happier.

Photo Courtesy Kera Reed

Ready to take on the world
Photo Courtesy Cory Morris

Future lawyer?

James David Reed was born on Aug. 12, weighing 7 lbs.
15 oz. and he was 20 1/2 inches. Mother SCBA member and
frequent contributor Kera Reed is thrilled.
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Family (continued from page 10)
How, then, to avoid entangling oneself
into a federal post-judgment matrimonial
action? A simple fix would be to formulate
language that follows the “death of a party” clause in a stipulation of settlement,
to add that if any support obligation remains at the time of the death of the party,
said amount will become a priority charge
against that party’s estate, whether or not
an estate is probated, and the other party
shall be entitled to summary judgment in

any action, including an interpleader suit,
for the greater of a) the aggregate death
benefit of the policy or b) the amount of
support still owed, with the parties further
agreeing that this provision shall be binding on the personal representative of the
decedent’s estate.

His practice is 100 % devoted to litigation, including trial, of all matters in-

cluding criminal, matrimonial/family
law, Article 78 proceedings and appeals.

Despite the minimal amount in controversy for this part of the proceeding, the lesson
to be learned is to use the inquisitorial phase
of SCPA § 2103 before deciding to take formal action to seek turnover in the hearing
phase. From CPLR Article 31 discovery and
depositions, you may be able to ascertain
whether the property in question is actually estate property or if there is some other
explanation for the transfer or disposition of
the property.

1. Matter of Eschghian, 48 Misc. 3d 920, 15
N.Y.S.3d 560 (Sur. Ct. Queens County 2015).
2. Matter of Mahoney, 68 Misc 3d 1213[A], 2020
NY Slip Op 50925[U] (Sur. Ct. Albany County
2020).
3. Dwyer v. Valachovic, 137 AD3d 1369, 1370 (3d
Dept 2016).
4. Matter of Kelligrew, 63 AD3d 1064, 1065 (2d
Dept 2009).
5. Mirvish v. Mott, 18 NY3d 510, 518 (2012),
quoting Gruen v. Gruen, 68 NY2d 48, 53 (1986);
see Matter of Clouse, 292 AD2d 675, 677 (3d Dept
2002).
6. Randall v. McGrath, 53 AD3d 736, 737 (3d Dept
2008), quoting Matter of Szabo, 10 NY2d 94, 98
(1961).
7. See Dwyer v. Valachovic, supra at 1373, quoting
Margaret Valentine Turano, Practice Commentaries,
McKinney’s Cons Laws of NY, Book 58A, SCPA
2103 at 301.

Note: Vesselin Mitev heads MITEV
LAW FIRM, P.C., a New York litigation
firm with offices in Stony Brook Village.

Surrogate (continued from page 11)
not have authorized this transaction, George
testified that decedent “never gifted or gave
money to anybody.”
The testimony and documentation indicated that decedent personally transferred
the $20,000 to William’s account after she
and William liquidated their joint Janus account and deposited it in her account. There
was only speculation by petitioners to suggest otherwise. Capital Bank’s records establish that the transfer was done by telephone
using decedent’s social security number and
her mother’s maiden name for verification.
Based on the witnesses’ depictions of decedent, the court finds it unlikely that she would
not have noticed these large transactions affecting two of her accounts.

The court held that the petitioners did
not meet their burden of establishing that
the $20,000 was an estate asset. Instead,
the evidence supports the conclusion that
decedent authorized this transfer of funds
from the joint account to William’s account. While petitioners focused on the
transfer from decedent’s Capital Bank account to William’s account, William established that the funds originated in the
Janus account were held by him and decedent jointly.
Since the court held that petitioners did not
meet their initial burden of establishing that
the $20,000 was an estate asset, the burden
did not shift to William to establish that the
transfer was a gift.

Note: Kera Reed is the immediate past cochair of the Surrogate’s Court Committee
and the Supervising Attorney in the Trusts
and Estates Department at Burner Law
Group, P.C.

Health and Hospital (continued from page 12)
ipating pathologist reading the test is also a
“surprise” bill.
You or your client may institute an IDR by
applying at: https://www.dfs.ny.gov/docs/insurance/health/idr_patient_application. Note that
the client/patient will be required to pay the fee
of the IDRE if the provider’s bill is upheld.

fouassier@stonybrookmedicine.edu
Note: James Fouassier, Esq. is a staff associate in the Department of Managed Care at Stony
Brook University Hospital, Stony Brook, New
York and former co-chair of the Association’s
Health and Hospital Law Committee. His opinions are his own. He may be reached at: james.

1. See, https://www.bls.gov/cpi/factsheets/medical-care.htm
2. Payers are required to tender payment directly
to the hospital—not the Patient if the patient has
assigned benefits to the hospital.
3. In theory the payer may institute a dispute upon
receipt of a provider’s bill or

claim. In reality that never will happen. The payer
simply will tender whatever it determines in its
sole, unilateral and arbitrary discretion as being
“reasonable” and leave it to the disgruntled provider
to dispute the payment—with all the administrative burden, cost and red tape—if the provider so
chooses.

Consumer Bankruptcy (continued from page 13)
Although this First Circuit decision is not
binding to us here in the Second Circuit, it
will nevertheless likely have significant
weight in any local controversy involving
this issue.
The significance of this case and the
“complete snapshot rule” upon which it re-

lies is that debtors are entitled to exempt
their homes and other assets and the court
will not strip away the exemptions just because a debtor seeks to sell an exempt asset after filing. Considering that some Chapter 7 cases are kept open for years because
trustee are administering other assets of the

estate, debtors will have less to worry about
if they then want to sell an expensive asset
like their home.
Note: Craig D. Robins, a regular columnist, is a Long Island bankruptcy lawyer
who has represented thousands of consum-

OFFICE SPACE

LAWYER TO LAWYER
DISABILITY CLAIMS

er and business clients during the past 35
years. He has offices in Melville, Coram, and
Valley Stream. (516) 496-0800. He can be
reached at CraigR@CraigRobinsLaw.com.
Please visit his Bankruptcy Website: www.
BankruptcyCanHelp.com and his Bankruptcy
Blog: www.LongIslandBankruptcyBlog.com.

IRS AND NYS TAX ATTORNEY

Professional Office Space for Rent
Excellent location in Commack with High Visibility. Use of
Conference Rooms and Reception. Heat, A/C, Electric and Taxes
included (no extra charge.) Plenty of Parking

Second Floor Office
Tax Attorneys Representing
Taxpayers in IRS & NYS Tax Matters

Download Our App
Tax Helpline

IRS & NYS TAX MATTERS
NYS & NYC RESIDENCY
AUDITS
NYS DRIVER'S LICENSE
SUSPENSIONS
SALES AND USE TAX

LIENS, LEVIES, &
SEIZURES
NON-FILERS
INSTALLMENT
AGREEMENTS
OFFERS IN
COMPROMISE

631-465-5000
www.litaxattorney.com • info@litaxattorney.com

(without secretarial space) $800.00/per month.

First Floor Office

(furnished and with secretarial space if needed) $950.00/per month.

Call Bob at 631.864.0800 or email at bob.wirth@mac.com

To Advertise in the Suffolk-Lawyer call

631-427-7000

