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IMMIGRATION

AUGUST PRO
BONO HEROES

Tougher ‘Public Charge’ Rules
Create New Hurdle For Immigrants

We thank these generous and committed attorneys who
accepted a pro bono case from the Pro Bono Project at
Nassau/Suffolk Law Services last month!
Kerie Stone
Denise Snow
Lewis Silverman
Christine Shiebler

15

Leif Rubinstein/
Touro Bankruptcy Clinic
Barbara Cannova

If you would like to join this elite team of volunteers,
calls us to find out how you can help. Case acceptance
is always voluntary. Thanks to the SCBA and Suffolk
Academy of Law, you will receive CLE credit and
a voucher for a CLE course. Please contact Carolyn
McQuade (631) 232-2400 ext. 3325.

By Cathy-Lee Ellison
Ever since they started arriving on Ellis Island, immigrants have been required to show
that they would not become a “public charge,”
by relying on public assistance program.
Now, new guidelines have been issued by the
Trump administration with respect to the public charge rules .
The changes in the public charge rule by the
U.S. Department of Homeland Security, effective on Oct. 15, 2019, allows a higher level of
scrutiny based on an applicant’s use of public
assistance programs.
Key changes
The rule expands the programs that the federal government will take into consideration
in determining whether an immigrant is likely to become a public charge, and now includes certain health, nutrition, and housing

programs.1 Specifically, the rule adds health
care, food stamps, cash assistance and public
housing programs to the list of public benefits
that could be used against immigrants seeking
to be admitted to the United States or adjust
status. It also increases an applicant’s income
to 250 percent of the federal poverty level. In
addition, the rule also redefines public charge
and public benefits to include programs that
were previously not included in public charge
decisions. The rules exclude as a public benefit subsidies for Affordable Care Act Marketplace coverage. Additionally, the rule only
allows consideration of benefits used directly
by the applicant, and not benefits used by an
applicant’s children or other household members. The rule is not retroactive and applies
only to certain benefits obtained after Oct. 15,
2019. Any immigrant who has relied on public
benefits should consult an experienced immi(Continued on page 35)

PRO BONO

As we celebrate National Pro Bono Week,
we honor the generosity of our volunteer attorneys who give back to their community.
On October 23, 2019, a Pro Bono luncheon
hosted by the Suffolk County Bar Association will acknowledge the attorneys who provided free legal services to the less fortunate
members of our community during the past
year.
The Suffolk County Pro Bono Project, a
collaboration between Nassau Suffolk Law
Services, the SCBA, and the Suffolk County
Pro Bono Foundation, is privileged to welcome the Honorable Edwina G. Mendelson
as the keynote speaker at the luncheon. Judge
Mendelson heads the newly expanded Office
for Justice Initiatives, which is tasked with
ensuring meaningful access to justice for all
New Yorkers in civil, criminal and family

courts. Hon. C. Randall Hinrichs, who is a
steadfast supporter of the Pro Bono Project
and its participants, will also congratulate the
pro bono attorneys being honored. Professor
Lewis A. Silverman will receive a special acknowledgment for having given unstintingly of his time and family law expertise for
the last decade. As both a family law clinical professor and a hearing examiner, his insights and skills have been invaluable to the
Suffolk County Pro Bono Project. This year,
we are also honoring Maria A. Dosso, who
is the NSLS Director of Communication and
Volunteer Services and will be retiring after
33 years of service.

Matrimonial Boot Camp CLE and who agree
to accept a pro bono divorce case within the
next three months. The CLE is being held
on Thursday, Oct. 24, with a stellar faculty, and will feature an improved format, being offered in the afternoon and the evening
of the same day. The afternoon will be an
overview of the divorce process focusing on
the preliminary conference, financial issues,
discovery and motion practice. The evening
session will be an interactive evidence workshop. Topics will include objections, types
of evidence and authentication practice. Program details can be found at www.SCBA.
org (click on MCLE tab on the left side of
the website). Participants will get 3.5 Professional Practice Credits and .5 ethics credits for the afternoon session, and the evening
session participants will get 2 Professional
Practice Credits. It is possible to attend either
session or both. Please join us!

During Pro Bono Week, the Suffolk County Pro Bono Foundation has generously offered to underwrite the tuition of attorneys
who participate in the SCBA’s upcoming

Finally, we wish to acknowledge the continuing efforts of our Suffolk pro bono attorneys who are involved in the Community Legal Help Project. As a component of

The New York State Permanent Commission on Access to Justice’s Strategic Action
Plan for Suffolk, the Community Legal Help
Project was born in the summer of 2018. The
Project continues to enlist the efforts of local legal service providers and especially, pro
bono attorneys. Currently the Suffolk partners include: Nassau Suffolk Law Services,
The Victim Information Bureau, The Suffolk
County Legal Aid Society, the Suffolk County Bar Association, The Long Island Advocacy Center, The Empire Justice Center and
Touro Law Center. Pro Bono attorneys play
a critical role in providing free consultation
and referral services, operating out of Suffolk County’s public libraries to help ensure
that residents receive effective assistance in
addressing their essential legal needs. Call
(631) 822-3272 to volunteer or schedule a
consultation.
We are very grateful and proud of the generous pro bono attorneys who are responsible for making these efforts a success. The
pro bono spirit is certainly alive and well on
Long Island!

CONSUMER BANKRUPTCY

Strike One, Strike Two, Strike Three . . . You’re Out!
In the first filing, the debtor,
represented by counsel, filed a
routine Chapter 7 consumer petiIn the past six months, Judge Alan
tion in January 2018 on the eve
S. Trust, sitting in the Central Islip
of foreclosure. Shortly thereafter,
Bankruptcy Court, issued just two
the mortgagee filed a motion for
written opinions, yet both addressed
relief which the court granted.
an increasingly common application
However, the debtor failed to
— a motion for relief from the autotake the required debtor educaCraig D. robinS
matic stay. In each case, Judge Trust
tion financial management course
granted the bank’s motion.
In the most recent decision, decided on at the tail end of her case, leading the court to
Sept. 16, 2019, Wells Fargo as servicer for close her case without the debtor receiving a
US Bank sought to lift the stay in the debtor’s discharge. Then, on the next eve of foreclothird bankruptcy filing. In re Atkinson, Case sure in September 2018, the debtor, still represented by counsel, filed her second ChapNo.19-71044-ast (Bankr. E.D.N.Y).
By Craig D. Robins

ter 7 case. Again, just a few weeks later, the
mortgagee filed its motion for relief which
the court granted. This time the debtor took
the financial management course and she received her discharge in December 2018.
One wonders whether the debtor was irresponsible in failing to take the financial management course during the first filing or brilliantly devious. Since the court closed her
case without a discharge, she was able to refile a second Chapter 7 case and essentially
get an extra half-year in the house before the
next foreclosure sale.
In any event, the mortgagee scheduled its
third foreclosure sale for February 2019, and

again, on the eve of foreclosure, the debtor
filed another bankruptcy case, her third, although this time she filed under Chapter 13
and this time she represented herself pro se.
The mortgagee quickly filed another motion for relief from the stay, except this time
the mortgagee sought in rem relief. In rem relief is the prospective relief that will apply to
others who may file a petition and invoke the
automatic stay as to the same property.
At the hearing in April 2019, Judge Trust
observed that the debtor had not made a single
payment since 2012, the original $400,000
mortgage had swelled to over $800,000, and
(Continued on page 35)
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Immigration (Continued from page 15)
gration attorney.
Analysis
Public charge has been one ground for inadmissibility and deportation under U.S. immigration law for many decades. An immigrant
who is “likely at any time to become a public
charge is inadmissible to the United States and
ineligible to become a legal permanent resident.”2 However, a person is not “automatically” a public charge solely because he/she is
receiving public benefits. An immigrant’s age,
health, family status, assets, resources, financial status, education and skills are required to
be considered when determining whether or
not he/she is a public charge.
An immigrant in the process of being admitted to the United States or adjusting status
to a permanent resident, “is inadmissible if the
individual at the time of application for admission or adjustment of status, is likely at any
time to become a public charge."3 An immigrant who is inadmissible will not be admitted
to the United States or granted adjustment of
status.
The U.S. Department of Homeland Security recently published the Inadmissibility on
Public Charge Grounds final rule , which “codifies regulations governing the application of
the public charge inadmissibility ground under INA section 212(a)(4).”4 The final rule
provides clarification for the factors that will
be considered when DHS determines whether an immigrant is likely to become a public
charge, is inadmissible, and as such, not eligible to be admitted or adjust status. This final
rule is effective on Oct. 15, 2019. DHS will
apply this rule only to applications and petitions postmarked or electronically submitted,
on or after the effective date.
Which immigrants will be affected by the
changes?
The new public charge rule “applies to applicants for admission, immigrants seeking to
adjust their status to that of lawful permanent
residents from within the United States, and
immigrants within the United States who hold
a nonimmigrant visa and seek to extend their

stay in the same nonimmigrant classification
or to change their status to a different nonimmigrant classification.”5 Additionally, as
a result of the new rule, nonimmigrants who
received (since obtaining the nonimmigrant
status they are seeking to extend or from
which they are seeking to change) “designated public benefits for more than 12 months in
the aggregate, within any 36-month period,”
are generally ineligible for change of status or
extension of stay.
However, there are no penalties for the receipt of public benefits by “U.S. citizens
or immigrants whom Congress has exempted
from the public charge ground of inadmissibility.” The new rule is not applicable to U.S.
citizens, even when “the U.S. citizen is related to a noncitizen who is subject to the public charge ground of inadmissibility.”6 Additionally, it does not apply to immigrants who
are “exempted from the public charge ground
of inadmissibility, such as refugees, asylees,
Afghans and Iraqis with special immigrant
visas, and certain   nonimmigrant trafficking
and crime victims, individuals applying under the Violence Against Women Act, special
immigrant juveniles, or to those who DHS has
granted a waiver of public charge inadmissibility.”7
The benefits included in the public charge
inadmissibility determinations
The following list of public benefits are “exhaustive, with respect to non-cash benefits.”8
Thus, benefits that are not mentioned in the
rule, will not be taken into consideration. DHS
will consider only the following public benefits:
•

Any federal, state, local, or tribal cash
assistance for income maintenance.   

•

Supplemental Security Income (SSI).

•

Temporary Assistance for Needy Families (TANF).

•

(often called “General Assistance” in
the state context, but which may exist
under other names).
•

Supplemental Nutrition Assistance
Program (SNAP, or formerly called
“Food Stamps”).

•

Section 8 Housing Assistance under
the Housing Choice Voucher Program.

•

Section 8 Project-Based Rental Assistance (including Moderate Rehabilitation).

•

Public Housing under section 9 the
Housing Act of 1937, 42 U.S.C. 1437
et seq.; and

•

Federally funded Medicaid (with certain exclusions).

Whose benefits are taken into consideration?
DHS will only take into consideration public benefits that an applicant receives “directly,” for his/her own benefit, as well as when
an applicant is listed as a “beneficiary of the
public benefit.” Additionally, DHS will not
“attribute the receipt of public benefit by one
or more members of the applicant’s household
to the applicant, unless the applicant is also a
listed beneficiary of the public benefit.” However, the new rules further provide that DHS
will not consider:
•

Children who received public benefits,
who will obtain U.S. citizenship under
INA section 320, 8 U.S.C. 1431; and

•

Medicaid benefits received: (1) to treat
emergency conditions (2) under the
Disabilities Education Act, (3) by immigrants less than 21 years old, (4) by
pregnant women and by women within “the 60-day period beginning on the
last day of the pregnancy”; and (5) as
“school-based services or benefits pro-

Federal, state or local cash benefit programs for income maintenance

vided to individuals who are at or below the oldest age eligible for secondary education as determined under
State or local law.”9
What amount of public assistance matters?
The final rule considers an immigrant a
“public charge if he/she receives public benefits for more than 12 months in the aggregate,
in any 36-month period, such that the receipt
of two benefits in one month counts as two
months.” However, any duration or amount of
public benefits an applicant received, could be
taken into consideration “in the totality of the
circumstances. “10
The totality of the circumstances test
Under the new rule, determining whether
or not an applicant is inadmissibility on public charge ground requires an analysis of the
aforementioned factors and “making a determination of the applicant’s likelihood of
becoming a public charge at any time in the
future based on the totality of the circumstances.” Section 212 ((a) (4) of the act requires that
other factors, such as age, health and financial
status are also considered.
There are some factors that will weigh
heavily in favor of a determination that a person is likely to become a public charge. These
factors are: (1) the immigrant is not a full time
student, authorized to work and has been unemployed or cannot show “reasonable prospect of future employment” (2) the immigrant
has received or is certified to receive “one or
more public benefits for more than 12 months
in the aggregate within any 36 months period;” (3) the immigrant has been diagnosed
with a chronic medical condition; and (4) the
immigrant has previously been found inadmissible on public charge ground by an immigration judge.
Note: Cathy-Lee Ellison is an immigration
attorney at the Law Offices of David M. Sperling. She previously served as a Law Clerk at
the New Jersey Office of the Attorney General.

Consumer Bankruptcy (Continued from page 15)
the house was only worth $400,000. The
debtor announced that she wanted to retain
counsel. Judge Trust found cause to lift the
stay but directed the bank to settle the order on 14 days notice, giving the debtor two
weeks to find counsel and object to the proposed order. Not surprisingly, a few days later the trustee brought a motion to dismiss.
Thirteen days after the proposed order was
settled, debtor retained counsel who filed a
letter in opposition to the notice of settlement. Debtor’s counsel did not challenge
the factual allegations concerning her defaults, the loan balance, the property value,
or the scheduled foreclosure sales, nor did
she claim that the mortgagee lacked standing to seek stay relief. The debtor also did
not address how she could adequately protect the mortgagee’s interest in the property
or why her proposed Chapter 13 plan was viable. The debtor’s sole objection was that the
court should not grant in rem relief. In other
words, the debtor’s attorney, without explicitly saying it, likely wanted the ability to file
a petition for the debtor’s husband down the

road and utilize the automatic stay with that
filing.
Judge Trust dismissed the case at the hearing but reserved decision on the issue of in
rem relief. In his decision, the judge noted
that Congress added Section 362(d)(4) to the
Bankruptcy Code in 2005, to address perceived abuses in the bankruptcy process by
repeat filers. This section provides that the
court can order that any and all future filings
by any person or entity with an interest in the
subject property will not operate as an automatic stay against the creditor for a period of
two years after the date of the entry of such
an order, if the court finds that the filing of
the bankruptcy filing was part of a scheme
to delay, hinder and defraud creditors that involved, among other things, multiple bankruptcy filings affecting the property.
In his decision, Judge Trust Court stated that the mortgagee successfully met its
burden of demonstrating a scheme to hinder, delay and defraud. Judge Trust cited his
ten-year-old Montalvo decision in which he
joined other courts which hold that the mere

timing and filing of several bankruptcy cases is an adequate basis from which the court
can draw a permissible inference that the filing of a subsequent case was part of a scheme
to hinder, delay and defraud. In re Montalvo,
416 B.R. 386, 2009 WL 5203738 (2019).
Judge Trust granted the mortgagee in rem
relief for two years although he did indicate
in his motion that a debtor in a subsequent
case may move or relief from the order based
upon changed circumstances or good cause.
The judge noted that while the debtor did
earn her Chapter 7 discharge in her second
case, which mitigates in her favor, had the
debtor’s goal been just to obtain a discharge,
she could have avoided a second filing by
simply completing her financial management
course, or by filing after the foreclosure sale
was complete if she was concerned about a
deficiency judgment.
Here’s what this decision means. Judges
are becoming less tolerant of debtors who
seem to flout the rules and engage in abusive
practices. Here, the debtor’s third filing, especially when combined with the facts of her

case, was more than the court was willing to
permit, and the court put its foot down, recognizing that creditors have important rights
also. So, with the “third strike,” Judge Trust
called this debtor out.
Practical Tip: If the debtor in a similar case
can demonstrate some aspect of good faith,
such as making mortgage payments during or
after prior bankruptcy filings, or having a viable Chapter 13 plan, then the debtor may prevail. However, if you are considering defending a client with a rotten track record, don’t
expect the court to be sympathetic.
Editor’s Note: Craig D. Robins, a regular
columnist, is a Long Island bankruptcy lawyer who has represented thousands of consumer and business clients during the past
thirty-three years. He has offices in Melville,
Coram, and Valley Stream. (516) 496-0800.
He can be reached at CraigR@CraigRobinsLaw.com. Please visit his Bankruptcy Website: www.BankruptcyCanHelp.com and his
Bankruptcy Blog: www.LongIslandBankruptcyBlog.com.

