Reaffirmation Agreements — An EDNY Year in Review

THE SUFFOLK LAWYER — MAY 2011

Court reluctant to permit untimely reaffirmation after case closed
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We’ve seen a year’s worth of caselaw
in the past four months in the Eastern
District of New York regarding the reten-
tion of vehicles after bankruptcy through
either reaffirmation or the assumption of
lease agreements.

Yet all of them had to do with one issue
— all involved an application made by the
debtor’s attorney to reopen a consumer
case to reaffirm a vehicle loan (or assume
a vehicle lease) which had not been done
on a timely basis while the case was
open.

In this month’s column, I will review
this year’s caselaw in our district con-
cerning reaffirmation agreements and
briefly touch upon some basics about

reaffirmation agreements as they apply to
motor vehicles.

What is a Reaffirmation
Agreement?

Filing bankruptcy has the effect of dis-
charging most debts including obliga-
tions on car loans and leases. In a reaf-
firmation agreement, the debtor voluntar-
ily agrees to remain obligated on a debt
that would have otherwise been dis-
charged. In a lease assumption agree-
ment, the debtor agrees to be obligated
on the lease.

Under the 2005  Bankruptcy
Amendment Act (BAPCPA), car financ-
ing companies, after some aggressive
lobbying, obtained extra protections that
they had not previously enjoyed. Prior
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to 2005, debtors enjoyed a “ride-
through” in which they could ride
through the bankruptcy and keep their
vehicles without reaffirming them as
long as they stayed current on their vehi-
cle loan payments.

However, under BAPCPA, if a debtor
does not redeem or reaffirm a car loan
pursuant to Bankruptcy Code § 524, the
lender can eventually repossess the
vehicle. That’s because almost all car
loan agreements contain boilerplate
language that deem bankruptcy as a
default under state law, even if the car
owner is current with payments. When
there is a default, a lender, under state
law, can repossess.

Should a debtor reaffirm a car
(Continued on page 27)
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loan?

The general answer is, only when
absolutely necessary to enable the client
to keep the vehicle. When BAPCPA
went into effect, we bankruptcy attor-
neys routinely advised our clients to
reaffirm all car loans. After all, we did
not want our clients’ cars to be repos-
sessed. However, as the years went by,
we learned that most car lenders infor-
mally permitted a ride-through. In other
words, they permitted debtors to keep
their secured vehicles, even if the debtors
did not enter into a reaffirmation agree-
ment.

However, a select few, most notably
and notoriously Ford Motor Credit,
adopted unusually harsh policies in
which they actively threatened to repos-
sess vehicles that debtors failed to reaf-
firm or assume, and sometimes actually
went so f4r as to repossess those vehicles
thereafter. The lesson learned was
always reaffirm or assume a vehicle
financed by Ford Motor Credit.

Statutory obligation for
reaffirming car loan

The Bankruptcy Code provisions for
reaffirming a debt are set forth in §
521(a)(2). This provision requires the
debtor to indicate on the Statement of
Intention whether he intends to retain or
surrender the vehicle, and if the intent is
to retain, the debtor must state whether
he will redeem (which means to immedi-
ately pay the full loan balance, up to the
value of the car, in a lump sum payment)
or reaffirm pursuant to § 524.

In addition, Bankruptcy Code Rule
4008(a) basically requires the debtor
to perform his stated intention within
60 days after the date first set for the
meeting of creditors. In other words,
a debtor has approximately 90 days
from the date of the bankruptcy filing
to file a reaffirmation agreement with
the court.

Here’s the kicker: the Code provides
under § 524 (c) that the stay is automati-
cally lifted if these requirements are not
timely met, meaning, that the car loan
lender is then free to exercise its rights to
repossess the collateral if there is a
default under state law.

Judge Grossman refuses to permit
late-filed Reaffirmation Agreement

In the case of In re Barry R. Clark, no.
8-10-73746-reg, 2010 WL 5348721,
(Bankr. ED.N.Y. Dec. 21, 2010), the
debtor and his attorney neglected to reaf-
firm the car loan with lender Ford Motor
Credit. When Ford actually repossessed
the vehicle after the bankruptcy case was
closed, the debtor’s attorney essentially
said to them: “Wait. I will re-open the
case, seek to vacate the discharge as it
applies to Ford, and file a reaffirmation
agreembent.”

Debtor’s counsel, who also happens to
be a Chapter 7 trustee in our jurisdiction,
then brought a motion to do just that, and
it was unopposed. However, Judge
Robert E. Grossman refused to grant it,
saying that there is no basis in the code
that permits him to do so.

Judge. Grossman explained that both
BAPCPA and caselaw mandate a process
for regaffirming debts that requires strict
compliance by the debtor. He stated that
we have this process to protect debtors
from the pressure that could otherwise be
exerted by overly aggressive creditors to

force debtors to pay discharged debts.

Debtors obtain very powerful protec-
tions through bankruptcy such as being
able to discharge debts, and they should-
n’t be able to jeopardize those protec-
tions at a time when they are most vul-
nerable. Judge Grossman concluded that
permitting a reaffirmation after the case
is closed would undermine the integrity
of the bankruptcy process — even though
it would mean, as in this case, that
debtors could lose their vehicles.

So despite arguments by the debtor’s
attorney that this case involved “special
circumstances” because the debtors
needed a car to get to work, and couldn’t
earn an income without one, Judge
Grossman was insistent that he could not
grant the requested relief.

The decision also pointed out that both
the statute and case law make it clear that
a reaffirmation agreement will be unen-
forceable if it is not made before the
granting of the discharge. Congress
made it clear that once a debt is dis-
charged, the debtor should not be pres-
sured in any way to repay it.

However, upon carefully reading the
decision, it appears that if the debtor had
entered the reaffirmation agreement prior
to the date of discharge, even if it was not
filed as required, then the debtor might
have been successful with the applica-
tion.

Second decision distinguishes car
leases

Just one month after In re Clark, Judge
Grossman decided a similar case involving
a leased car, as opposed to a car with a
loan. In re Linda J. Mortensen, no. 8-10-
75234-reg,( Bankr. E.D.N.Y. Jan. 19,
2011). Here, Monster Gorilla Ford Motor
Credit was a lessor and threatened to repo
the vehicle since the debtor did not assume
the lease.

Judge Grossman permitted the debtor
to re-open the case to enter into a lease
assumption agreement. He stated that
reaffirmation of a car loan pursuant to §
524(c) is not equivalent to assumption of
a lease for personal property owned by a
creditor under § 365(p), and each under-
taking impose different steps and confer
different rights upon the parties to the
respective agreements.

The decision did not indicate whether
the assumption agreement had been exe-
cuted before or after the date of dis-
charge.

Unlike In re Clark, the entry of the
debtor’s discharge is not an impediment
to the debtor’s assumption of the lease
pursuant to § 365(p) which is the section
that deals with assumptions of lease.
Assumptions of lease are not subject to
the discharge or the post-discharge
injunction granted under § 524.

Judge Trust reaches same
conclusion

Three months after Judge Grossman
issued the In re Clark decision, Judge
Alan S. Trust reached the same holding
in a case that was very similar in fact. In
re Polyner Mardy, no. 8-10-73819-ast,
(Bankr. E.D.N.Y. March 15, 2011). By
now you can guess who the lender was -
Ford Motor Credit, of course.

In that case, the debtor and his attorney
also failed to reaffirm a vehicle loan, and
the court entertained an unopposed
application to reopen the case to extend
the time to file the reaffirmation agree-

ment. Sometimes when one judge reach-
es one conclusion on a legal issue, anoth-
er judge in the same court can reach a
different conclusion. However, that was
not the case here.

Judge Trust held that the court lacked
authority to reopen a closed chapter 7
case in which a debtor has received a dis-
charge to allow the late filing of a reaf-
firmation agreement. So even though the
debtor used the vehicle as a taxi, which
was his main source of income, the rule
of law prevailed over equity. “Because
these reaffirmation agreements are con-
trary to the stated goal of a debtor receiv-
ing a fresh start, they are subject to
intense judicial scrutiny and must com-
ply with all statutory requirements.”

The debtor’s attorney, who is a highly-
experienced Suffolk County bankruptcy
lawyer, didn’t help things much as he
failed to show up for the hearing on his
own motion, and consequently the court
marked the application off the calendar.

The attorney re-filed the motion a
month later. Inexplicably, he failed to
show for the second hearing, although
his clients showed up without him! In
addition, the judge criticized the attor-
ney for submitting a sloppy motion, stat-
ing that it was “devoid of factual content
and legal authority.” The attorney did
not include a copy of the proposed reaf-
firmation agreement, so the court was
unable to ascertain if it had been execut-
ed prior to discharge.

Judge Trust issued a separate order
directing the debtor’s attorney to dis-
gorge any fees; that he charged for bring-
ing the motions. Perhaps more impor-
tantly, speaking in terms of future credi-
bility, this attorney may have devalued
his currency with the court.

Judge Trust further clarified that not
only must the reaffirmation agreement
be executed prior to discharge, but any
hearing to approve the agreement shall
be concluded prior to discharge as well,
according to § 524(m)(1). “The timing
of entering into the agreement and
court approval thereof, therefore, are
critical. Further, any delay in seeking
approval once discharge is granted is
fatal, and prevents any enforcement of
the agreement.”

Thus, it appears that Judge Trust may
address such situations in a stricter sense

than Judge Grossman, whose decision
left the door open for cases in which the
non-filed agreement had been signed
before discharge.

Practical tips

Ascertain early on if you need to reaf-
firm a vehicle loan or assume a lease. If
so, calendar the deadlines which would
be 60 days from date of the meeting of
creditors. Then, make sure the creditor
forwards you the proposed agreement.
Those lenders that insist on reaffirmation
or assumption agreements will certainly
send you one.

Do not reaffirm a vehicle if the lender
permits a ride-through. Doing so will
not bring any benefit to your client
unless the lender is willing to modify the
terms of the loan by reducing the interest
rate, principal balance, or monthly pay-
ment.

If you definitely need to reaffirm a car
loan and need more time to file it, bring
an application to extend the time pur-
suant to §521(a)(2)(B).

If you entered into a reaffirmation
agreement and neglected to file it prior to
discharge, you might be successful in
bringing an application to reopen, to file
it late, but only if the agreement was
truly signed prior to the date of dis-
charge, and probably only if the judge is
not Judge Trust.

If you need to file a lease assumption
agreement late, you may be successful,
based on the In re Mortensen decision.
Also note that lack of opposition to a
motion does not guarantee success.
Finally, if you bring any motion, provide
the statutory or caselaw authority for
doing so, and definitely show up for your
hearing.

Note:  Craig D. Robins, Esq., a regular
columnist, is a Long Island bankruptcy lawyer
who has represented thousands of consumer and
business clients during the past twenty years.
He has offices in Coram, Mastic, West Babylon,
Patchogue, Commack, Woodbury and Valley
Stream. (516) 496-0800. He can be reached at
CraigR@CraigRobinsLaw.com. Visit his bank-
ruptcy website: www.BankruptcyCanHelp.com
and his bankruptcy blog: www.Longlsland-
BankruptcyBlog.com.



