THE SUFFOLK LAWYER - March 2020

19

CONSUMER BANKRUPTCY

New Subchapter V Bankruptcy for Small Business Reorganizations
Many smaller businesses who
badly needed to obtain Chapter 11
relief were unable to do so because
For years, bankruptcy practice
of the substantial costs involved.
has focused on the big three types
Due to the complexities and reof bankruptcy filings: Chapters 7,
quirements to complete a Chapter
11 and 13. As of Feb. 19, 2020, we
11 case, debtor’s counsel typically
have a new one: Chapter 5. Techdoes the same legal work whethnically it is a Roman numeral V
Craig D. Robins
er the amount of debt is just a few
and it is a subchapter.
hundred thousand dollars or in the
The Small Business Reorganization Act of 2019, signed into law this past many millions. The new SBRA Act elimiAugust, creates a new Subchapter V under nates some of the more involved procedures
Chapter 11 of the U.S. Bankruptcy Code, de- required by traditional Chapter 11 filings,
signed to be a simpler, more streamlined ver- such as disclosure statements, and provides
sion of Chapter 11, which involves a plan of some of the expedited procedures utilized by
business reorganization. It will be available consumers in Chapter 13 cases, which is cenfor both businesses and individuals.
tered around a payment plan.
By Craig D. Robins

Eligibility requires that debt be less than
$2.7 million. Whereas Chapter 11 provides
that the debtor will be a debtor in possession of its financial affairs without an outside
trustee, Subchapter V provides for a designated trustee to be responsible for the bankruptcy estate.
The trustee will monitor the reorganization
but will have neither possession of the debtor’s assets nor the ability to sell them. Similar
to the trustee in a Chapter 13 case, the trustee
will not run the business, but instead make
sure the debtor complies with legal requirements. As such, the debtor will be subject to
increased oversight to ensure that the reorganization stays on track. The trustee’s duties
will be to facilitate the development of a con-

sensual plan of reorganization, appear at significant hearings in the case, and ensure that
the debtor commences making timely payments under the plan.
Unlike Chapter 11, there won’t be any unsecured creditors’ committees, unless ordered
for cause. In Chapter 11, debtors are required
to satisfy administrative expense claims at
the time of confirmation. Now debtors will
be able to spread the payments over the term
of the plan. Debtors will stand to save significant amounts in cases where there would
have been an unsecured creditors’ committee, as it is the debtor who is responsible for
those costs.
(Continued on page 28)

AMERICAN PERSPECTIVES

The Judiciary and Life Time Appointments
By Justin A. Giordano
Article III of the U.S. Constitution establishes the judiciary as one of the three separate but co-equal branches of the United States
government. Along with the other two branches, the legislative (Article I) and the executive
(Article II), the judicial branch was intended to operate independently of the other two.
The main differentiation between the Judicial
branch and the other two branches is that the
members of the federal judiciary are not elected. Nonetheless the framers clearly intended

to have three distinct and independent branches. As such and to underscore the independence of the Judicial branch the framers of the
Constitution mandated that all federal judges
and Supreme Court Justices be appointed for
life. The beckoning question, at least in theoretical terms, is whether this approach serves
justice best or whether a system that makes the
judiciary directly answerable to the citizenry,
which it constitutionally serves, through regularly held elections. Given the immense power
that is conferred on the judiciary and individual judges, should every judge face the electorate so they can be regularly evaluated on their

performance in the same manner as all other
people that the citizenry elevates to positions
of power over themselves?
As it stands given that the United States
operates as a federation, American Federalism is bifurcated in that at the federal level
all judicial appointment from District Court
through the Supreme Court of the United
States are the exclusive domain solely of
the executive branch with approval from the
United States Senate. On the other hand, the
vast majority of states elect their judges, with
some states having a combination of both,
namely some are elected while others are ap-

pointed and confirmed by the state senate.
New York state falls in the latter category but
notably, appointments to the state’s highest
court, the New York State Court of Appeals,
are appointed by the governor of the state.
Federal and states approaches in the
pursuit of justice
Which of the approaches best serve the
pursuit of justice have been argued for as
long as the nation has been in existence. The
argument for both approaches has merit and
(Continued on page 32)

VEHICLE AND TRAFFIC

Recent Interesting VTL Cases
By David A. Mansfield

upheld a one-year suspension of
the defendant’s driver’s license
by JHO John Andrew Kay upon
This article will be a review of
his conviction, a non-jury trial of
some of the recent interesting casspeeding, §1180(b),88/55, and unes which were covered in the 2020
licensed operator §509(1).
Vehicle and Traffic Law Update on
The suspension was imposed unFebruary 4, 2020.
der Vehicle & Traffic Law §510(3)
David Mansfield
(d), which authorizes such a susPeople v. Crowley (Charles),
pension or revocation for habit2019 NY Slip Op 52115(U)
ual or persistent violation of any provisions
This case, which was decided on Dec. 19, of this chapter or of lawful ordinance rule of
2019, arose out of the Suffolk County Traf- regulation made by local authorities, which
fic and Parking Violations Agency, which relates to the traffic.

An interesting aspect of the decision was
that the Appellate term in upholding the suspension, cited while not by name, the Compass Enhanced Abstract, which revealed
several speeding violations which were
pleaded down to no points offenses, which
was considered.
The court upheld the suspension of this
22-year-old driver based at least in part on
the Compass Enhanced Abstract.
A case from the Nassau County Traffic and
Parking Violations Agency, People v. Cahill
(Patrick), 65 Misc 3d 131(A) was decided
on Oct. 3, 2019. The defendant was charged

with three violations — unsafe lane change,
§1128(a), driving across markings §1128(d)
and failing to signal, §1163(a). The interesting aspect of this case is that “upon the
weight of evidence this court must weigh
conflicting testimony and review any rational
inferences that may be drawn from the evidence and evaluate the strength of such conclusions.” People v. Danielson, 9 NY 3d 342,
343 (2007).
The court found the verdicts were against
the weight of evidence as the District Court
(Continued on page 33)

EMPLOYMENT

Second Circuit Restricts Judges from Capping Attorneys’ Fees at a Third of
the Total Recovery in FLSA Matters
By Mordy Yankovich
Even though the Fair Labor Standards Act
provides for defendants to pay “reasonable”
attorneys’ fees to a prevailing plaintiff, attorneys have hesitated to take “run of the mill”
single plaintiff cases where the amount in unpaid wages is low because of the fear that a
court might find the total amount of attorneys’
fees (whether requested from the court or allotted in a settlement agreement) unreasonable
in light of the comparatively low amount recovered for the plaintiff. However, the Second
Circuit Court of Appeals (“Second Circuit”)
recently alleviated those concerns by ruling

that a court cannot, as a matter of
District Court conducted a fairness
law, limit attorneys’ fees to onehearing in accordance with Cheeks
third of the total recovery.
v. Freeport Pancake House, Inc.,
In Fisher v. SD Protection Inc.,
796 F.3d 199 (2d Cir 2015). While
18-2504-cv (Feb. 4, 2020), plainthe District Court approved the
tiff brought a claim for unpaid
settlement as fair and reasonable, it
wages under the Fair Labor Stanunilaterally modified the allotment
dards Act. The parties settled the
of the settlement amount between
Mordy Yankovich
case for $25,000 inclusive of atplaintiff and his attorney limiting
torneys’ fees and costs. Pursuant
the attorneys’ fees to 1/3 of the toto the agreement, $23,000 of the settlement tal settlement amount. The District Court reaamount was to be paid to plaintiff’s counsel soned that “as a matter of public policy, 33
as attorneys’ fees and only $2,000 of the set- percent of the total settlement amount — or
tlement amount was allotted to plaintiff. The less — is generally the maximum fee per-

centage, which is typical and approved in
FLSA cases.” Based on this rationale, plaintiff was awarded $15,055 and plaintiff’s
counsel’s award was reduced to $8,250 in
fees and $1,695 in costs.
The Second Circuit reversed the District
Court’s decision on two grounds: First, the
Second Circuit held that a District Court cannot unilaterally rewrite a settlement agreement. Rather, if a court rejects the agreement
as unreasonable, pursuant to Cheeks, the Second Circuit ruled that the agreement must be
sent back to the parties to attempt to renegoti(Continued on page 29)
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Ethics (Continued From Page 9)
Fiduciary duties and Contract Law
Sometimes, entitlement to the funds is not
as clear as in the above example. Perhaps the
purpose of the escrow is to ensure funds are
available to satisfy an existing or anticipated
tax lien or assessment against the property attributable to the seller. If funds are withheld
from the seller at closing but the lien is not
enforced or doesn’t materialize after a few
years, it would seem reasonable that the seller should be entitled to receive the balance
of the sales proceeds at some point. However, if the purchaser instructs the escrow agent
to continue to hold the funds, then…well,
again…what does the agreement say? Clearly, these are legal issues that require not just
an examination of fiduciary duties but also
contract law.
The case of Schoolman v. U.S. Bank Nat’l
Ass’n[6] can be instructive. Schoolman involved an asset purchase agreement in which
some of the assets sold by Schoolman were
subject to a tax lien. The defendant bank, acting as escrow agent pursuant to a comprehensive escrow agreement, agreed to hold
in escrow an amount significantly greater
than the tax lien and to disburse the funds to

Schoolman in two equal installments at delineated times, subject to the buyer’s right to
make claims against the funds by submitting
Claims Notices and “Disbursement Letters”
to the bank.
The buyer in Schoolman did not timely
submit such documents to the bank; instead,
days after the second installment was due,
the buyer unilaterally notified the bank there
was a dispute over the escrow and directed
the bank to continue to hold an amount equal
to the tax lien. On that basis, the bank failed
to release the entire balance of the escrow to
Schoolman. Schoolman sued.
The court found that because the escrow
agreement clearly and unambiguously delineated the procedures, manner, and timing of
the release of the escrow amount, and explicitly stated that the funds “shall…[be] released
from escrow by the Escrow Agent only in accordance with the terms and conditions of this
Agreement,” the bank had inappropriately
withheld the funds from Schoolman.
Avoiding the never-ending escrow
Unlike the typical post-closing residential real estate escrow, the Schoolman case

involved sophisticated clients, a non-attorney escrow agent, and significant amounts of
money. Nevertheless, the lessons from that
case are manifest.
To avoid the “never-ending escrow,” the
most important step is to tighten up your escrow agreements. Among other things:
• Include specific dates, notice requirements, and triggering events establishing
parameters for the release of the escrow.
• Clearly define yourself as a stakeholder and
provide yourself with indemnification by
the parties for actions taken in good faith
and pursuant to the escrow agreement.
• Include conditions and mechanisms regarding dispute resolution tailored to the
specific purpose of the escrow.
• Require an objecting party to commence
an action within a specified and reasonable time-frame.
• Reserve to yourself the options of continuing to hold the funds, releasing the
funds pursuant to the terms of the agreement, or seeking a court order directing
their deposit with the court and the payment of reasonable attorney’s fees.
Always remember, however, that because

you may be dealing with less sophisticated
clients, you might still be better served by,
and I would recommend, continuing to hold
the funds in escrow. But, by having a solid agreement and strictly complying with its
terms, you will at least force the other side’s
hand, spur some action, and have some legal
basis if you do choose to release the funds
pursuant to the terms of the agreement.
Note: Mitchell T. Borkowsky provides representation to lawyers being investigated or
prosecuted by the state grievance committees
for alleged ethical or professional misconduct. He is the former Chief Counsel to the
New York State Grievance Committee for the
Tenth Judicial District of the Supreme Court,
Appellate Division, Second Department and
a member of the Bar Association’s Ethics
Committee. Mr. Borkowsky can be reached
at Mitch@myethicslawyer.com.
1. 22 NYCRR 1200
2. www.nylawfund.org
3. Erie County Ethics Opinion 04-01 (2004)
4. Farago v. Burke, 262 NY 229 (1933)
5. Brooklyn Bar Ethics Opinion No. 1993-1
6. 2012 NY Slip Op 32394(U) (N.Y. Sup. Ct., 2012)

325(d) “Knockdown” Part (Continued From Page 11)
have discretion and authority to sua sponte
transfer cases from their inventory, often triggered by the filing of a motion.
Once transferred to the 325(d) part, your
first appearance is for a pre-trial conference
on a Tuesday in courtroom 405 at One Center Street. (Note: every conference is called
a “pre-trial conference”). Once transferred,
your case remains in this part until conclusion. For cases with discovery outstanding,
preliminary conference, certification or other
orders will be issued as needed. Pre-trial conferences will be scheduled at appropriate intervals to monitor the progress of discovery.
A jury or non-jury trial as the case may
be are scheduled promptly when discovery
is completed. Cases will move and trials
scheduled at a pace set by the litigants with

gentle but persistent prodding by the court.
As soon as you are ready, you will get a firm
trial date. If the case is on the trial calendar,
a trial or pick date will be set at the first pretrial conference, unless special circumstances
warrant another pre-trial conference.
If the parties stipulate, a one-day, non-appealable summary jury trial will be scheduled, usually on a Monday. The court is respectful of the scheduling demands of trial
attorneys. However, once a firm trial/pick
date is scheduled trial counsel are expected
to adhere to that date absent special circumstances. All attorneys should expect to be
strongly encouraged by the court to schedule
a firm trial/pick date as soon as possible.
Many cases in motion status are assigned
to this part. Once fully ready for submission,

motion decisions are issued within one week.
In many instances, decisions on fully submitted motions are issued on the first date the
motion appears on the court’s calendar. In
any event, you should expect that the court
had read all motion papers prior to the return date. Oral argument is encouraged but
not required. Where a motion raises complex
or unique issues, it may be scheduled to be
heard for oral argument on another date in the
Criminal Courts Building.
Non-jury trials are scheduled for a full or
half-day on a case by case basis. Additional trial days are scheduled as needed. Written
decisions are issued within one week of the
conclusion of the trial.
Counsel are strongly encouraged to provide the court with requests to charge on all

jury trials one day prior to commencement of
the trial. The same goes for special interrogatories on the Jury Verdict Sheet can be submitted orally or in writing any time at or prior
to the commencement of the trial. So-ordered
subpoenas may be submitted to chambers.
Happy trials!
Note: Hon. James F. Matthews is an acting county court judge and has been assigned to the 325(d) part hearing civil cases in Riverhead since January of 2019. His
prior assignments included a criminal part
in Central Islip and in the District Courts
in Huntington and Lindenhurst. Judge
Matthews is also an adjunct professor of
law at Touro Law School.

Consumer Bankruptcy (Continued From Page 19)
With Chapter 11 cases, there can often be
protracted hearings concerning the disclosure
statement — the highly detailed document designed to provide adequate information about
the debtor’s financial affairs, so that creditors
can make an informed decision about whether to accept or reject the plan. The SBRA Act
provides that debtors do not have to prepare
a separate disclosure statement. Instead, the
information that customarily goes into one,
such as a history of the debtor and information about its financial affairs, a liquidation
analysis, and financial projections, will now
appear as part of the plan.
With the current law, debtors are under tremendous pressure to file their plans within a
certain period of time; otherwise, creditors
may file a plan. Under the SBRA Act, only
the debtor is permitted to file the plan, but
must do so within 90 days, although extensions may be obtained under limited circumstances. Like Chapter 13 cases, Subchapter V
plans will customarily be three to five years
in length.

It will now be much easier for small businesses to confirm plans. Debtors will be able
to confirm plans and retain ownership interests provided that the plan does not “discriminate unfairly” and is “fair and equitable.”
Whereas Chapter 11 involved a complex voting system involving impaired classes, under
SBRA, a plan can be confirmed without the
vote of an impaired accepting class. Thus, a
plan can be confirmed as long as it does not
discriminate unfairly and is deemed fair and
equitable as to each class of claims and provides for all of the debtor’s projected disposable income be paid into the plan — a period
of three to five years. Also, the contents of
the plan are less stringent than those required
in Chapter 11 cases.
A potentially very important provision for
consumers who own businesses and seek Subchapter V relief is that they may have the ability to modify their first mortgage, something
that is currently not permitted in any chapter.
Under the new Act, if the consumer used the
proceeds of the mortgage to finance the debt-

or’s business, the mortgage may be modified.
The Central Islip Bankruptcy Court hosted a brown-bag breakfast seminar on this
new bankruptcy on Jan. 27, 2020, which was
organized by the Court’s Consumer Lawyers Advisory Committee. Panelists Christine Black, Matt Spero, Rachel Blumenfeld,
Dawn Kirby and Brian Ryniker presented.
Being brand new, with absolutely no precedents to follow, even our most experienced
counsel was uncertain as to how various aspects would be addressed. In true competitive form, one of the panelists hoped to be the
first in the district to file such a case.
The general feeling of the attending attorneys was reminiscent of the anxiety practitioners experienced in October 2005 when
BAPCPA — the Bankruptcy Amendment Act
— overhauled the way we practice bankruptcy by imposing a host of new requirements,
such as the means test and mandatory credit
counseling. At that time, the new forms and
procedures were new for all of us and there
was great uncertainty as to how to proceed.

Initially, Subchapter V cases may involve
extra work for the pioneering attorneys who
file those cases. However, once there is a
clearer understanding as to the practices and
procedures involved, these cases should offer an easier, less expensive, and more viable
alternative to more complex Chapter 11 proceedings that many smaller businesses and
consumers were unable to afford.
Note: Craig D. Robins, Esq., a regular columnist, is a Long Island bankruptcy lawyer who has represented thousands of consumer and business clients during the past thirty-three years.
He has offices in Melville, Coram, and
Valley Stream. (516) 496-0800 and can be
reached at CraigR@CraigRobinsLaw.com.
Please visit his Bankruptcy Website: www.
BankruptcyCanHelp.com and his Bankruptcy
Blog: www.LongIslandBankruptcyBlog.com.

