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CONSUMER BANKRUPTCY

Chief Bankruptcy Judge Alan S. Trust Steers Court into the  
Post-Pandemic World
By Craig D. Robins

Last month I profiled Judge Alan S. Trust 
who was sworn in as Chief Bankruptcy Judge 
for the Eastern District of New York in Octo-
ber. This month I will highlight some of the 
judge’s plans for operating the court during 
these unsettled times, as well as his tips for 
practicing in a Covid world, based on a re-
cent interview.

Covid-19 hit our courts as suddenly and 
dramatically as the rest of society. Running a 
court system during Covid-19 has proven to 
be quite a challenge. The bankruptcy courts 
in our district rapidly switched over to re-
mote operations back in March, and accord-
ing to Judge Trust, have been operating pret-

ty efficiently ever since. He noted 
that only a handful of employees 
are actually coming into the court-
house and that it’s a judge-by-
judge decision as to whether law 
clerks come in or work from home. 
He also observed that the bank-
ruptcy bar has reacted very well to 
remote appearances.

Bankruptcy counsel are learn-
ing new skills that they didn’t routinely use 
before, such as technology. He believes the 
remote appearances have been so successful 
that he intends to continue that practice af-
ter the pandemic has subsided. Right now, all 
appearances are by telephone and video con-
nection. After things return to pre-Covid con-

ditions, in-court appearances will 
round out the available platforms 
for appearing.

On the issue of some judges re-
quiring counsel to use pay-per-ap-
pearance services which cost $50 
per appearance as opposed to a 
free dial-in number, something 
some practitioners have grumbled 
about, he said that there has been 

some discussion about this, although he not-
ed that many judges around the country use 
this procedure.

Judge Trust said that he wanted to compli-
ment how the bankruptcy bar has respond-
ed to Covid. He noted that our lawyers have 
been really good about dialing-in ahead; con-

tacting the courtroom deputies as to issues; 
being polite and civil and courteous; and be-
ing patient about waiting their turn. “It’s a 
great credit to the bar that they’re doing such 
a good job appearing remotely,” he said.

The judge did have some suggestions to 
improve the remote appearance experience.  
He said that counsel should periodically 
check each of the judge’s chamber’s rules, 
which can change from time to time. He also 
wanted counsel to be aware that different 
judges may have different policies for a par-
ticular procedure. He gave the example of fil-
ing a certificate of no objection to a pending 
motion, a totally new procedure designed to 

(Continued on page 22)

Brave New Landlord/Tenant World in the Age of Covid-19
By Alicia M. Menechino

We are living in a time of great uncertain-
ty. The landlord/tenant landscape has not 
escaped the melee and, rather, has been at 
the forefront of governmental intervention.  
This area of law has metamorphosed almost 
completely in the past 18 months. The first 
wave of changes was introduced unexpect-
edly last July, with the enactment of the 
Housing Stability and Tenant Protections 
Act, which drastically changed the proce-
dures to which the bar had long become ac-
customed. The bar was still navigating and 
interpreting those sweeping reforms when 
the second punch landed in March 2020 
with the pandemic shutdown.

Then, bam — courts closed for in-per-
son appearances on March 17, 2020. Even 
pre-Covid warrants that had been sent to 
the sheriff’s office before the shutdown 
with the obligatory fee were not enforced! 
After, Executive Order 202.8 temporari-
ly stayed all residential and commercial 
evictions for 90 days on March 20, 2020. 

Then, Executive Order 202.28, 
further extended the stay to Aug. 
20, 2020. Next, the Tenant Safe 
Harbor Act, enacted on June 30, 
2020, more definitely secured 
those protections for residential 
tenants. The most recent appli-
cable Executive Order, 202.66, 
issued on Sept. 28, 2020, ex-
tends the Tenant Safe Har-
bor Act stay on execution 
or enforcement of a resi-
dential judgment or war-
rant of eviction, including 
those cases where the judg-
ment or warrant was grant-
ed prior to March 7, 2020, 
through Jan. 1, 2021. 

In the aggregate, the orders permit 
“non-possessory” money judgments during 
the shutdown, but not the issuance or en-
forcement of warrants of eviction. Of course, 
even if the courts were issuing money judg-
ments during the court shutdown, collect-
ing on a money judgment from an individ-

ual with no income or assets is no 
salve for a landlord when it comes 
time to paying a mortgage, taxes, 
or insurance.

Incidentally, Executive Order 
202.28 and its various extensions 
also bar the collection of late fees 
for unpaid rent on residential tenan-
cies during the state of emergency.  

On the commercial front, 
similar continuations of 
stays were issued on July 
6, 2020 via Executive Or-
der 202.48, which extend-
ed the stay through Aug. 20, 
2020, then Executive Or-
der 202.55 on Aug. 5, 2020, 

which extended it to Sept. 4, 2020, and 
then Executive Order 202.57 on Aug. 20, 
2020, which extended it to Sept. 20, 2020 
and Executive Order 202.64 which extend-
ed it through Oct. 20, 2020. Most recently, 
on Oct. 20, 2020, Executive Order 202.70 
extended the stay on commercial evictions 
through the first day of 2021.   

After months of shutdown, the Suffolk 
County District Courts finally started re-
scheduling appearances on pre-Covid filed 
cases. Not only do cases which had not yet 
been issued warrants get re-scheduled, but 
on Oct. 9, 2020 Judge Marks’ Administra-
tive Order 231/20 also required an addition-
al conference to be scheduled on all cases 
in which warrants had already been issued. 
Shortly thereafter, the courts started sched-
uling in-person appearances (with an option 
for virtual appearance, if requested) on post-
Covid filed cases.  

Procedurally, at the time of this writing 
(early November) the original petition can 
be sent by mail, with the filing fee, to the 
appropriate district with the return date left 
blank and a self-addressed stamped enve-
lope. No walk-in filings are permitted. Be 
sure to include the required Covid hardship 
notice in both Spanish and English. Error on 
the side of caution and include this notice 
with both a commercial or a residential peti-

Buying Into a Community Association: Assessing and Aiding Client 
Understanding of Ownership
By Laura M. Endres

When representing a purchaser who is 
buying into a cooperative, condominium, 
or homeowners’ association community, re-
viewing the contract of sale with the client is 
only a fraction of what is needed. After hav-
ing assessed your client’s understanding of 
the property-type at issue, and even before 
reviewing the contract, it is essential to ad-
vise as to the information gleaned by your re-
view of the pertinent governing documents, 
since these documents will control your cli-
ent’s experience in the community for years 
ahead. That is to say, explaining what each 
document is and its impact on your client’s 
ownership rights and obligations is critical to 
your representation.

Proper due diligence includes a review of 
the declaration, by-laws, house rules, and re-

cent financials, as well as the min-
utes from two-years of board meet-
ings. What’s more, in a purchase of 
a newly (or soon-to-be) construct-
ed premises, review of the offering 
plan is necessary to ensure that the 
purchaser is fully aware of what 
their future community consists of 
and how it will be governed 
from the out-set.

The offering plan is the 
document drafted by the 
sponsor to seek approv-
al from the attorney gen-
eral and local government 
to form the community. It 
provides for, among other 
things, the identity and costs of the purchase, 
use of the amenities and governance of the 
community. In newly constructed commu-

nities, it also covers the rights and 
obligations that the sponsor has 
reserved for itself.

The declaration, which is filed 
with the county clerk, includes 
the bylaws and house rules. Tak-
en together, these documents 
dictate the governance of the 

community well after the 
sponsor is gone. More spe-
cifically, these documents 
outline which property is 
owned by the owner and 
which is held by the asso-
ciation, and the rights and 
obligations of each. In the 
case of a cooperative com-

munity, the proprietary lease is a pertinent 
document since it – much like a lease be-
tween a landlord and tenant – is the agree-

ment between the owner and the corpora-
tion governing the relationship.

Some major points to discuss  
with the client.

Who is the seller and are there restrictions 
on sale?

The seller may be the original sponsor or 
a downline seller. If the original seller, the 
main issue is the sponsor’s control of the 
board. If not the original sponsor, restric-
tions on the sale need to be considered after 
the contract is signed. Specifically, and in 
the case of a condominium, the board may 
reserve the right to purchase the unit under 
certain conditions whereas in a cooperative, 
the board may reject a buyer for any legal 
reason whatsoever. 
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es extend the time for performance, but in 
many instances do not eliminate the respon-
sibility to perform unless performance is 
moot. Many force majeure clauses say the 
following or a similar variation of a list of 
events that would prevent individuals from 
performing under the contract such as act 
of God, war, terrorism, earthquakes, fire and 
usually a catch all statement that states “such 
other acts or events that are beyond the per-
sons control.” The question is, does this glob-
al pandemic automatically fall into these cat-
egories? How should this clause be written 
with the foreseeability of another pandemic?  

Continuous use 
Many commercial leases require tenants to 

agree to continued use so that they do not end 
up with vacant units, especially in shop-
ping malls. There is usually not a carve-out 
for force majeure. Covid-19 restrictions have 
in some cases made continued use impos-
sible. However, this will remain important 

to landlords and should be addressed in fu-
ture leases. 

Rent clauses 
Most leases require the payment of rent as 

an independent covenant. Meaning the tenant 
must pay rent without regard 
to access to services, ameni-
ties or closing of the prem-
ises. Force majeure usually 
doesn’t apply to rent or oth-
er additional rents. Parties 
may consider applying rent 
abatements to loss of use of 
services essential to tenant’s business, such 
as elevator access. Options for parties are 
to draft the option for rent deferment and 
repayment to be on the backend or spread 
across the remaining terms of the lease. This 
can be done with part of the rent to account 
for reduced income of the tenant and al-
low the landlord to maintain some income.  

Health and safety
Another major concern surrounding the 

Coronavirus Pandemic and lease provi-
sions are of course, health protocol provi-
sions. In drafting lease provisions both ten-
ants and landlords hope to get the most from 

the transaction while main-
taining efficiency in health 
and safety. Now more than 
ever, provisions need to 
be narrowly construed and 
well written in order to pro-
tect both tenants and land-
lords from unwanted health 

issues. Provisions such as building in-
spections and building maintenance take 
more priority because consumers want to 
make sure they are not at risk of contracting 
the virus, or sellers at risk of inadvertently 
spreading the virus. Before Covid-19, real 
estate transactions could had been completed 
in a week. These days, with more awareness 
and liability concerns, parties are stringent 

about what is allowed in a lease. Both tenants 
and landlords would want to assure a safe en-
vironment, free from concern, so that a deal 
can be made.   

Generally, provisions concerning glob-
al pandemics are not contemplated into lease 
drafting. When drafting commercial unit leas-
es tenants now should consider pandemics 
and require landlords to address mandato-
ry routine cleaning and adherence with man-
datory quarantines and compliance with all 
new CDC regulations. For residential units, 
mandatory full and thorough cleaning of the 
unit, also in compliance with procedure and 
tools approved by the CDC, is a must. These 
are some factors that might want to be consid-
ered in drafting leases amidst the pandemic. 

Note: Sabine K. Franco is the principal 
attorney at Franco Law Firm, P.C., locat-
ed in Garden City New York. Ms. Franco fo-
cuses her practice on real estate and busi-
ness transactions.

Lease Provisions in Contracts Due to COVID (continued from page 12)
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simplify the participation of counsel during 
Covid. Some judges permit this for all types 
of motions whereas others do not..

During video hearings, he reminds coun-
sel they should not forget that the camera is 
always on you, and that counsel should feel 
free to turn their camera off when not ad-
dressing the court, similar to muting the mi-
crophone during an audio connection. He 
also humorously wanted to remind counsel 
that they should be careful with backgrounds 
during video appearances including “product 
placement,” giving the example of an attor-
ney who had bottles of liquor behind him on 
his window sill. 

The judge has been happy with a relative-
ly new backdrop he began using for all vid-
eo conferences depicting a scene of a world-
ly library bookcase. Now parties appearing 
in video appearances do not have to be dis-
tracted by what’s in the room in his house 
that he has converted into his video court-
room. Backdrops like this are available on 

Amazon.com and other places.
Maintaining proper service of documents 

is another area the judge wanted to remind 
lawyers about. Even though we have a pan-
demic, counsel must still serve papers as re-
quired by the Bankruptcy Rules. He reminds 
counsel that ECF bounces do not constitute 
proper service.

Another interim rule the court entered to 
reduce human interaction was to temporari-
ly suspend the wet signature requirement for 
pro se debtors. Unfortunately, this does not 
apply to all debtors.

The judge also discussed steps being tak-
en to make the courthouse and the court-
rooms more Covid-compliant. He said that 
the clerk’s offices were being reconfigured 
so that there are additional physical barriers 
and that all of the clerk’s operations will now 
be behind glass. All six of the active court-
rooms will be equipped with plexiglass to 
protect court personal. Back bench areas will 
be set to be socially distanced. Of course, he 

reminded counsel that wearing masks in the 
courthouse is mandatory.

Judge Trust pondered how the court 
should restructure its dockets, noting that 
in a Covid environment you can’t have so 
many debtors in the courtroom at the same 
time.  He anticipates that there will be a new 
kind of case management.  

“No more 40-50-60 cases on the calendar,” 
he said. “Maybe a combination of both tele-
phonic and in-person appearances. There will 
be a fair amount of work to address this.”

Looking forward, and noting that it’s slow 
right now, the judge expects courtroom activ-
ity to greatly increase as a result of so many 
people having been out of work. “I expect 
we will see a boomerang effect.” He believes 
the court will be prepared for that like vol-
leyball: “Hurry up and wait. We know it’s 
coming.”  He pointed to the financial crisis 
of 2007-2008 and said he is expecting an in-
crease in filings and court activity like that 
time, although it will be more challenging to 

address an increase in filings when combined 
with Covid. 

The judge also said he had hoped to orga-
nize a brown bag seminar some time in De-
cember to further discuss how bankruptcy 
practice is changing under Covid and to get 
some feedback from the Chapter 7 and Chap-
ter 13 trustees about their current  practices 
and procedures and what they may look like 
in the next year.

Note: Craig D. Robins, a regular colum-
nist, is a Long Island bankruptcy lawyer 
who has represented thousands of consum-
er and business clients during the past 35 
years. He has offices in Melville, Coram, and 
Valley Stream. (516) 496-0800. He can be 
reached at CraigR@CraigRobinsLaw.com. 
Please visit his Bankruptcy Website: www.
BankruptcyCanHelp.com and his Bankruptcy 
Blog: www.LongIslandBankruptcyBlog.com.

Consumer Bankruptcy (continued from page 13)

was based on his unsubstantiated allegations 
that there was a substantial enough change 
of circumstances to justify such a modifica-
tion. The plaintiff did not demonstrate, prima 
facie, that his gross annual income has been 
substantially reduced from the $350,000 in 
annual income that was imputed to him for 
the purpose of the child support award in the 
parties’ divorce judgment. Supra  at 532. 

Given the current pandemic, courts are be-
ing pummeled with requests for downward 

modifications. The reality is that prior to the 
pandemic, in February 2020, approximately 
6.2 million Americans were unemployed, but 
by June 2020, that number swelled to 20.5 
million.  See Pew Research Center, June 11, 
2020. Aside from pandemic related termi-
nations, many  found their salaries chopped 
by as much as 50 percent as their employ-
ers were thrust into survival mode. As a re-
sult, a practitioner can easily be lulled into 
a false sense of security that the pandemic 

and increased unemployment rates are proof 
positive that a downward modification is 
warranted. While courts are mindful of the 
catastrophic financial strain the pandemic 
has placed on families, the noncustodial par-
ent seeking a downward modification is bet-
ter served by presenting clearly identifiable 
proof of the circumstances surrounding their 
loss of employment, their diligent efforts to 
obtain new employment and how their finan-
cial circumstances are different from when 

the support order was first made.  In doing so, 
they will increase their chances of success.  

Note: Michael F. LoFrumento is a part-
ner at Barnes, Catterson, LoFrumento & 
Barnes, LLP with offices in Garden City, 
Melville and Manhattan and focuses his 
practice matrimonial, family law and ap-
peals.  He can be reached at MFL@BCL-
BLAWGROUP.COM or (516) 222-6500.

Family (continued from page 8)

Employers should be mindful of WARN 
when buying or selling a business. In M&A 
transactions, the seller is responsible for pro-
viding WARN notice for employment loss-
es up to and including the effective date of 
the sale. The buyer is responsible for pro-
viding WARN notice for employment losses 

post-closing.  On the closing date, employees 
of the seller automatically become employees 
of the buyer for purposes of the WARN no-
tice requirement. Because of this, post-clos-
ing WARN liability is commonly negotiated 
between buyers and sellers. The parties are 
best served to work together when it comes 

to transitioning employees or letting them go.
Businesses that do not comply with 

WARN’s requirements may be required to 
pay back wages and benefits to workers as 
well as a civil penalty to the Department 
of Labor.  

Note: Vincent Costa, Esq., is a Senior 
Associate at Campolo, Middleton & 
McCormick, LLP, practicing in the areas 
of Corporate, Mergers & Acquisitions, and 
Labor & Employment. Contact him at vcos-
ta@cmmllp.com. 

Labor and Employment (continued from page 9)


